THE CONSTITUTION

Dividing Power Between the Federal Government
and the State Governments

Federal Powers Only
1. Regulate foreign commerce

Regulate interstate commerce

Coin money ‘

Establish post offices

Control naturalization and immigration
Grant patents .and copyrights

Declare war and peace

Admit new states
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Fix standard weights and measures
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Raise and maintain an army and navy
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. Govern the District of Columbia
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Conduct foreign relations
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. Set uniform laws for bankruptcy

Federal and State Powers
1. To tax, to borrow, and to spend money

2. To control the militia

3. Both governments could now act directly on
individuals

Limitations on the Federal Government
1. Bill of Rights guarantees for individuals

2. No ex post facto laws
3. No bill of attainder
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Appropriation for the military limited to two
years

5. May not suspend habeas corpus except in a
crisis

6. May not favor one port over another
7. No taxes on exports

8. May not grant titles

State Powers Only
1. Conduct elections

Establish qualifications for voters
Provide local governments

Ratify amendments to the Constitution
Regulate contracts, wills

Regulate intrastate commerce

Provide education
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Levy direct taxes (before the Sixteenth Amend-
ment permitted the federal government to levy
direct taxes)

9. Exercise police power over the public’s health,
safety, and morals

10. Maintain integrity of state borders—no change
without approval of states involved

Limitations on State Governments
1. No ex post facto laws

2. No bill of attainder

3. May not enter into a treaty, alliance, or confed-
eration

May not grant letters of marque and reprisal
May not impair contracts
May not print money or emit bills of credit

May not levy export or import taxes
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May not wage war (unless invaded)



Federalism

Federalism is composed of two independent levels
of government, the federal and the state. The powers
granted to the federal government are called del-
egated or enumerated powers. All powers not granted
to the federal government and not specifically pro-
hibited to the states are reserved powers belonging
to the states.

The elastic clause, Article I, section 8, clause
18, is the source of the debate over loose and strict
construction of the Constitution. The Founding Fa-
thers inserted the elastic clause into the Constitution
because they realized that they could not think of
everything. The Constitution clearly grants the power
to print money. Does that include the power to pur-
chase ink and paper? The elastic clause solved that
problem. But what of questions in more ambiguous
areas? The federal government may collect taxes.
Can it create a national bank to deposit its tax rev-
enues? Or build a warehouse to house merchandise
before customs duties are collected? Defining the
edges of federal and state intrusions upon one an-
other is a never-ending process. In some new areas
the federal and state governments have expanded the
scope of their shared powers through grants such as
federal aid for building highways.

I’s interesting to learn what the Founding Fa-
thers did not argue about. The areas of agreement

are rarely mentioned, and yet, probably nowhere else
in the world would a grbup of government makers
have accepted the following without at least serious
argument:

1. The principle of representative government

2. A single executive (Plural executives are com-
mon in history. Within a short time the French
Revolution produced a multiple executive, the
Directory.)

3. A bicameral legislature (Many national legisla-
tures are unicameral, and almost all products of
revolutions are unicameral. Franklin wanted a
unicameral legislature, since Pennsylvania had
one.)

4. A means to amend the Constitution in the future
(This was a confession that their work was
imperfect.)

5. A fixed time for elections, limiting terms of
office

6. Two governments, a federal and a State,
with overlapping powers and each having a
legislature, an executive, and a Judiciary

7. The supremacy of the national government over
state governments (Perhaps the Articles of
Confederation could have been strengthened.)

Sections of the Constitution

Preamble
It gives the purposes of the Constitution although it
is not technically part of the Constitution. Read it.

Article I: Legislature
TERMS—-—KNOW THE FOLLOWING:
logrolling

riders

quorum

seniority
committee system
majority leader
majority whip

minority leader

minority whip

gerrymander

You SHOULD KNow:
how a bill becomes a law

that each House judges the qualifications of its
members

that members of Congress may not hold another
federal office

that members of Congress are free from arrest
for anything said on the floor of Congress

HOUSE OF REPRESENTATIVES
2-year terms, 25 years old at least, 435 mem-
bers, based on population



Speaker of the House presides.

limited debate because of size, except that they
may reorganize themselves into the Committee
of the Whole (technically a committee) for long
debate

brings impeachment charges

All money bills must originate in the House.

SENATE ‘
6-year terms, 30 years old at least, two per state

Vice-president is presiding officer, and may vote
in a tie.

President pro tempore normally presides.
unlimited debate, filibuster, closure (cloture)
originally elected by state legislatures

serves as a court and jury for impeachment
approves or rejects presidential nominations

approves or rejects treaties

Article II: Executive
4-year term, no limit on reelection, 35 years old
at least, citizen for at least 14 years

Twenty-second Amendment limited the presi-
dent to two terms.

The president and the vice-president were elected by
the electoral college, which was designed to insulate
the selection process from the people. Electors were
selected by state legislatures, and each state had the
same number of electors as it had total senators and
representatives. The winner was the man (or woman)
with the most votes named on over one half of the
electoral ballots. The vice-president was the one with
the second highest number of votes, provided that he
(or she) was also named on over one half of the
ballots. If no one received a majority the House of
Representatives, voting by states, selected the presi-
dent; the Senate selected the vice-president. Note
that in either case the states are equal in power. The
Founding Fathers expected four out of every five
presidential elections to end in the House of Repre-
sentatives. If each elector independently selected his
choice for the two best men for president, the chances
of a majority of electors naming one of the same
choices would be very slim. Thus most elections
would go to the House of Representatives. The rise

of political parties altered the operation of the elec-
toral college. Electors began to pledge that they would
vote for a certain candidate if selected as an elector.
Party loyalty negated the original intention of the
electoral college mechanism.

The electoral college system has come under
criticism from many sides. It has many advantages,
though, and should not be hastily abandoned. It pro-
duces a clear winner. If we depended on a national
popular vote the recounting might drag through courts
for years. The electoral college also reminds us that
this is a federal system. States do count for some-
thing other than serving as administrative units for
the federal government’s programs.

The president’s powers, as described by Clinton
Rossiter in The American Presidency, are as follows:

CONSTITUTIONAL RESPONSIBILITIES
Chief of state—the ceremonial head of the gov-
ernment

Chief executive—responsible for carrying out
laws

Commander in chief—commander of the armed
forces

Chief diplomat—As Truman said in 1948, “I
make American foreign policy.”

Chief legislator—presents a legislative program
to Congress and exerts leadership, signs legisla-
tion

UNOFFICIAL RESPONSIBILITIES
Chief of party—Ileads his party as a politician
Voice of the people—the molder and voice of
public opinion
Protector of the peace—responds to emergen-
cies with aid and comfort

Manager of prosperity—the Employment Act
of 1946 gives the president the responsibility
for the state of the economy. (Even if this law
didn’t, the voters would.)

World leader—the leader of the coalition of free
nations

Article llI: Judiciary

The Constitution established the Supreme Court and
described its powers, but left all the details to Con-
gress. The Judiciary Act of 1789 created the federal















